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In the Court of Appeals of the District of Columbia 


No. 2427. 

Harriet T. Galt et al., &c., Appellants, 

vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

District, No. 843. 

United States of America, Libelant, 

vs. 

Three Hundred and Fifty Sacks, More or Less, of “Princess 
Flour” and Fiftv Sacks, More or Less, of “Fancv Melba Patent 
Flour.” ' ‘ 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Libel. 

Filed September 17, 1909. 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 

District, No. 843. 

United States of America, Libelant, 

vs. 

Three Hundred and Fifty Sacks, More or Less, of “Princess 
Flour” and Fiftv Sacks, More or Less, of “Fancv Melba Patent 
Flour.” 

To the Honorable Justice of the Supreme Court of the D strict of 
Columbia holding a District Court of the United States for said 
District: 

The libel of the United States of America, by Daniel W. Baker, 
its attorney in and for the District aforesaid, who, in this cause, prose¬ 
cutes in its behalf, respectfully represents as follows: 
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I. 

This libel is filed by the United States of America, in its own right, 
and prays the seizure for condemnation of certain articles of food 
as hereinafter particularly set forth, in accordance with the Act of 
Congress in such case made and provided, approved .Tune thirtieth, 
1906, known as the Food and Drugs Act. 

2 II. 

Your libelant represents to the Court that in the city of Washing¬ 
ton, in the District of Columbia, and within the jurisdiction of this 
Honorable Court, are certain articles of food of the particular de¬ 
scription following, that is to say: Three hundred and fifty sacks, 
more or less, of Hour labeled “Princess Flour from Blanton Milling 
Co., Indianapolis, Ind.”; and further, fifty sacks, more or less, of 
Hour labeled “140 lbs. Fancy Melba Patent—Trade Mark Regis¬ 
tered—From Choice Hard Wheat, Majestic Flour Manufacturing 
Co., U. S. A., Distributors.”; each of said bags being now on the 
premises and in the possession of William M. Galt and Company, a 
partnership, composed of Hwry T. Galt and Ralph L. Galt, at First 
Street and Indiana Avenue, Northwest, in the city of Washington, 
District of Columbia. 

III. 

Your lil>elant further represents that said sacks of flour, and each 
and every sack thereof, are adulterated and misbranded in violation 
of the said Act of Congress approved June thirtieth, 1906, in that the 
Hour contained in the said sacks is in a filthy condition, and is in¬ 
fested with worms and other animal matter, and is so contaminated 
by the presence of the worms and other animal matter that the said 
Hour is absolutely unfit for human consumption, and therefore is 
adulterated and misbranded within the meaning and in violation of 
the said Act of Congress approved June thirtieth, 1906. 

3 IV. 

Your libelant represents that all of the al>ove matters are true; 
that the said sacks of Hour, and each and every sack thereof, are now 
within the jurisdiction of this Honorable Court, as aforesaid, and 
that the said William M. Galt and Company, in whose possession 
the said sacks of flour now are, is engaged at the premises aforesaid 
in the business of selling flour and other supplies to bakers, dealers 
and other persons, to be used in the manufacture of food products. 

And your libelant further charges that the said sacks of flour, and 
each of them, are now being offered for sale in the District of Co¬ 
lumbia, by the said William M. Galt and Company. 

And further your libelant says that the said three hundred and 
fifty sacks, more or less, of “Princess Flour” and each of them were 
transported for sale from Indianapolis, in the state of Indiana, by 
the Blanton Milling Company, into the said District of Columbia, 
to the said William M. Galt and Company; and that the said fifty 
sacks, more or less, of “Fancy Melba Patent” flour and each of them 
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were transported for sale from Kansas City, in the state of Missouri, 
or from some other city to your libelant unknown, by the Majestic 
Flour Manufacturing Company, into the said District of Columbia, 
to the said William M. Galt and Company; and that all of the said 
sacks of flour now remain in the possession and on the prem- 

4 ises of the said William M. Galt and Company as aforesaid, 
in original unbroken packages. 

Wherefore, in consideration of the premises, your libelant prays: 

1. That the said three hundred and fifty sacks, more or less, of 
“Princess Flour”, and the said fifty sacks, more or less, of “Fancy 
Melba Patent” flour, be proceeded against and seized for condemna¬ 
tion in accordance with the provisions of the said Act of Congress 
approved June thirtieth, 1906, and to this end that this Honorable 
Court may order to issue a warrant of arrest in due form of law, and 
proper notice given to all parties claiming any interest therein, 
according to the course of this Honorable Court iii ca^es of admiralty 
and maritime jurisdiction, so far as may be applicable to this case. 

2. That by proper order this Honorable Court may adjudge and 
decree that the said three hundred and fifty sacks, more or less, of 
“Princess Flour ’, and the said fifty sacks, more or less, of “Fancy 
Melba Patent” Flour, so as aforesaid adulterated and misbranded, be 
condemned at the suit of this libelant, according to the provisions of 
the said Act of Congress approved June thirtieth, 1906, and that the 
same be disposed of by sale or destruction in such manner as the 
Court may provide. 

3. That this Honorable Court may pass all such orders, decrees 

and judgments as may be necessary, and may grant your 

5 libelant a decree for the costs of this proceeding against the 
owners or the holders of the articles so condemned and sold or 

destroyed, should said costs not be otherwise paid. 

4. And that your libelant may have such other and further relief 
as the nature of the case may require. 

DANIEL W. BAKER, 

A ttorneij of the United States in and for 

the District of Columbia. 

District of Columbia, ss: 

I, Daniel W. Baker, on oath say that I am the Attorney of the 
United States in and for the District of Columbia; that I have read 
the foregoing libel by me subscribed and know the contents thereof; 
that the matters and facts therein stated of my own knowledge are 
true, and those stated on information and belief I believe to be true. 

DANIEL W. BAKER. 


Subscribed and sworn to before me this 17" day of September, 


A. D. 1909. 


J. R. YOUNG, CVk , 

By F. E. CUNNINGHAM, Ass’t CVk. 


(Endorsed.) 

Let the warrant issue herein as prayed, returnable on the 16th day 
of October, A. D. 1909, at 10.30 o’clock A. M. 

WENDELL P. STAFFORD, Justice . 
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6 Warrant of Arrest. 

Issued September 17, 1909. 

♦ * * * * * * 

The President of the United States to the Marshal for said District, 
Greeting: 

For the reasons stated in the Libel, herein filed on the seventeenth 
day of September, 1909, by Daniel W. Baker, U. S. Attorney, D. C.. 

You are hereby commanded to arrest the Three hundred and fifty 
sacks, more or less, of “Princess Flour”, and Fifty sacks, more or 
less of “Fancy Melba Patent Flour ’, on the premises of William L. 
Galt and Company, First Street and Indiana Avenue, Northwest, 
Washington, D. C. and detain the same until further order of the 
Court ; and to warn all persons having any claim or interest therein, 
to be and appear before said Court on the 16th day of October, 1909. 
at 10.30 A. M., to answer said libel; and that in case of failure to ap¬ 
pear the Court will proceed to determine the cause, and to make such 
order therein as to it shall seem right. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the 17th dav of September, A. D. 1909. 

[seal.] ' J. P. YOUNG, Clerk , 

BvF. E. CUNNINGHAM, 

Assistant Clerk. 

7 Marshal’s Return. 

Returned Nov. 2", 1909. 

Arrested 447 sacks of “Princess Flour” and 72 sacks of “Fancy 
Melba Patent Flour” and in custody; served copy of writ on W. M. 
Galt &Co. by sendee on Ralph L.Galt member of the firm and tacked 
copy of writ on Court House door. 

Sept. 20, ’09. 

AULICK PALMER, Marshal. 

S. 


Schedule of Levy. 

♦ * * * * * * 

Schedule of Levy under 447 Sacks Flour “Princess”.$1,341.00 

72 " “ “Melba”. 216.00 


$1,557.00 

We, the undersigned, citizens of the District of Columbia, having 
been duly summoned and sworn by the Marshal of said District, do 
hereby certify that we have appraised the property described in the 
foregoing schedule at Fifteen hundred and fifty-seven and 00/100 
Dollars. 

Given under our hands and seals, this Seventeenth day of 
8 September A. D., 1909. 

ADAM A. WESCHLER. [seal.] 
FRANK C. TOWNSEND, [seal.] 
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Order Permitting Taking of Samples. 

Filed September 17, 1909. 

♦ * * * * * * 

Upon motion of libelant, for an order permitting it to take one 
sack of “Princess Flour” and one sack of “Fancy Melba Patent 
Flour” from the product seized herein, under the prayers of the libel 
herein, for purposes of analysis, it is this 17th day of September, 
A. D. 1909, 

Ordered: That the United States, through its proper representa¬ 
tive, be and it hereby is allowed to take one sack of “Princess Flour” 
and one sack of “Fancy Melba Patent Flour” from tne product 
seized by the Marshal herein, for the purpose of analyzing the said 
samples for trial of the issues herein should the same be hereafter 
raised. 

And it is further ordered that upon the proper appearance of the 
claimant of the product seized herein the said claimant be also au¬ 
thorized to take one sack of “Princess Flour” and one sack of “Fancy 
Melba Patent Flour” for similar examination in his behalf. 

Bv the Court. 

WENDELL P. STAFFORD. Justice. 
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Answer of Claimants. 

Filed November 23,1909. 

♦ ♦ * * * 


* 


Come now Harriet T. Galt and Ralph L. Galt, co-partners trading 
under the firm name of William M. Galt & Company claimants of 
the above mentioned sacks of flour, and for answer to the libel in the 
above entitled cause, state as follows:— 

1. They admit the allegations of the first paragraph of the said 
libel to be true. 

2. They admit the allegations of the second paragraph of the said 
libel to be true. 

3. They deny the allegations of the third paragraph of the said 
libel to be true. 

4. They admit the allegations of the fourth paragraph of the said 
libel to be true. 


And further answering the said libel, the said claimants say: 

5. The libelant has not, in and by its said libel, set forth or stated 
matter showing that the said sacks of flour, or any of them, are adul¬ 
terated or misbranded in violation of the certain act of Congress ap¬ 
proved June 30, 1906, in the said libel mentioned, and the laimants 
claim the same benefit of this objection as though, because thereof, 
they had formallv demurred to the said libel. 

WILLIAM M. GALT and COMPANY, 


By BALPH L. GALT. 


Claimants, 


HENRY E. DAVIS, 

Attorney for Claimants. 
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10 District of Columbia, ss: 

Before me a Notary Public in and for the District aforesaid, per¬ 
sonally appeared Ralph L. Galt, who being by me first duly sworn, 
deposes and says:— 

I am a member of the firm of William M. Galt and Company, 
claimants in the foregoing answer bv me subscribed, which said firm 
consists of myself and Harriet T. Galt. I have read the said answer 
and know the contents thereof, and the statements therein made of 
my own knowledge are true, and those made on information and be¬ 
lief T believe to be true. 

RALPH L. GALT. 

Subscribed and sworn to before me this 23d day of November. 
A. D. 1909. 

[seal.] EDWARD R. KIMBALL, 

Notary Public, D. C. 

Order to Take Samples. 

Filed February 18, 1910. 

* * * * * - * * 

Upon motion of the libelant in the above entitled cause, it is this 
18th dav of February, A. D. 1910. 

Ordered: That the Marshal of the United States deliver to 

11 the representative of the libelant herein, and to William M. 
Galt and Company, a partnership, and to each of them, one 

sack of Princess Flour, and one sack of Fancy Melba Patent Flour, 
to be taken from any portion of the product desired, for the purpose 
of analysis for use at the trial. 

Bv the Court. 

WENDELL P. STAFFORD. Justice. 
Amendment to Libel. 

Filed December 20, 1911. 

* * * * * * * 

Comes now tbe United States of America, libelant herein, by 
Clarence R. Wilson, its attorney in and for the District of Columbia, 
and by leave of the Court first had and obtained, hereby amends the 
libel heretofore filed in the above-entitled cause, by striking there¬ 
from Paragraph numbered IH, and substituting in lieu thereof the 
following: 

“Your libelant further represents that the said sacks of flour, and 
each and every one thereof, are adulterated within the meaning and 
intent and in violation of tbe said Act of Congress approved June 
thirtieth, A. D. 1908, in that tbe said flour consists in part of 

12 a filthy, decomposed and putrid animal and vegetable sub¬ 
stance.” 

CLARENCE R. WILSON, 

Attorney of the Vnited States in and 

for the District of Columbia. 
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District of Columbia, ss: 

I, Clarence K. Wilson, being first duly sworn, according to law, 
upon oatli do depose and say that 1 am the Attorney of the United 
States of America, in and for the District of Columbia; that 1 have 
read over the foregoing amendment by me subscribed, and know the 
contents thereof; that the matters and things therein stated of my 
own knowledge are true, and those stated on information and belief 
I believe to be true. 

CLARENCE R. WILSON. 


Subscribed and sworn to before me this 19th dav of December 
A. D. 1911. 

J. R. YOUNG, Cl’k, 

Bv F. E. CUNNINGHAM, Ass’t CVk. 
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13 Opinion of Conrt. 

Filed March 1, 1912. 

* * * * * * * 

The libelant in this case seeks to condemn the Hour described in 
the libel, because the same consists in part of a filthy, decomposed, 
and putrid animal and vegetable substance. 

The answer of the claimants denies that the said flour is filthy, 
and denies that it is subject to seizure under act approved June 30, 
1900, (34 Stat., 768,) known as the Pure Food Law. 

The libel was filed September 17, 1909, and at the same time, an 
order was made permitting the libelant and the claimants to each take 
two sacks of flour, one from each of said two lots described, for the 
purposes of examination and analysis. An answer was filed by the 
claimants, Nov. 23, 1909, and on the 18th of February, i910, 
another order was made, permitting the libelant to take two other 
sacks, one from each of the said lots described, and also for the claim¬ 
ants to take two other sacks, one from each of said lots, for the pur¬ 
pose of analysis for use at the trial. 

December 20, 1911, an amendment was made to the libel, by strik¬ 
ing out paragraph three, and inserting the following paragraph in 
lieu thereof. 

“Your libelant further represents that the said sacks of 

14 flour, and each and every one thereof, are adulterated within 
within the meaning and intent, and in violation of, the said 

act of Congress, approved June 30th. A. D., 1906, in that the said 
flour consists in part of a filthy, decomposed, and putrid animal and 
vegetable substance.” 

The answer was a denial of this paragraph, and the issue so made 
was set down for hearing before the court without a jury. Testi¬ 
mony was taken in open court, which showed the result of the 
analysis of the four sacks of flour taken by the libelant, under the 
permission of the orders of the court aforesaid. 

It did not appear that the claimants took any samples, or had any 
analysis made. The result of the examination of the four sacks taken 
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by the government as samples, was that one of them contained 
worms, insects, and beetles, aggregating 3525, and the other three, 
worms, insects and beetles, aggregating 1207, 1448, and 1959, re¬ 
spectively. 

Experiments were made by the Department of Chemistry, show¬ 
ing that the said flour contained a large number of bacteria that were 
supposed to be injurious to the human body; and, in addition, to 
the worms, insects, and beetles, that had been sifted out of the flour, 
the evidence showed that there remained in the same, cases or husks 
made by the worms, as well as the excreta from them, all of which, it 
was claimed, rendered the said flour filthy within the meaning of 
said act. 

15 There were a great many weevils discovered, and they were 
defined as the grain weevil, or wingless insects, which re¬ 
quired a period of some six weeks, in warm weather, for full growth 
and delevolpment, during which time they passed through four dis¬ 
tinct stages of existence, first in the form of the egg, then the form of 
the larva, then in the pupa form, and finally reaching the adult 
form; and that after maturing, these insects might live for several 
months, and possibly for a year. In cold weather a longer time was 
necessary for their growth. 

That the beetle known as “flour-beetle”, comes from a larva, or 
worm, about half an inch long, and it breeds in flour and grain. 
Several of these beetles, in the larva state, or in the adult state, ap¬ 
peared to he in said samples. 

The evidence was that the flour was injuriously affected by the 
presence of such worms, insects, and beetles, by reason of their feed¬ 
ing on the gluten, and thereby destroying the strength and value of 
the flour, and rendering it unfit for making bread, or other domestic 
use, even if the foreign, filthy matter could be bolted or sifted out 
of it. 

The sixth paragraph of Section 7. of said act of Congress, author¬ 
izes condemnation of food offered for sale, if it consists in whole 
or in part of a filthy substance, and it is under this section of the 
law that the libel was filed. 

No proof was offered by the libelant, or by the claimants, 

16 as to the condition of the other sacks of flour that were 
seized, except such as might be inferred from the condition of 

the four sacks analyzed by the government; and counsel for the 
claimants contends that the court is without power to guess at their 
condition, as the four sacks taken may have been all that were so 
affected. 

It appears that the four sacks taken were from different locations 
in the several piles of sacks, and it is argued on hehalf of the gov¬ 
ernment. that all the sacks seized were in a position to become 
affected by the dirt and filth from a stable nearby, and that it is fair 
to presume that all the sacks of flour of the same brand, and being in 
the same general neighborhood, were all similarly affected by the 
presence of these worms, insect 5 *, and beetles. 

No authorities directlv in noint have been called to the courts at¬ 
tention, which would seem to control a decision under the facts in 
this case. 
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In Shawnee Milling Company v, Temple, 179 Federal Reporter, 
517, the court considers Section 7 of the said statute, and in respect 
thereto the act is upheld, notwithstanding no standard for pure food 
is fixed, or can be fixed, as is done with reference to drugs. 

The court says, page 524, 

“It is a fact most obvious that no standard could be fixed other 
than was done by Congress. The one provision as to food is that it 
shall not be mixed so as to reduce or lower or injurious^ 

17 affect its quality or strength. Another provision is that some 
substance shall not be substituted, wholly or in part, for the 

article. Another provision is that no valuable constituent of the 
article shall be abstracted. Another provision is that it shall not be 
mixed, colored, powdered, coated, or stained, in a manner whereby 
damage or inferiority is concealed. Another provision is that poison¬ 
ous or other deleterious ingredients shall not be added. Still another 
provision is that filthy, decomposed, or putrid substances shall not 
be added.” 

From the testimony it is not clear that weevils and beetles may not 
come into flour while in storage, without any fault of the owner, and 
the argument is made that if they are liable tosoinfest or inhabit sacks 
or barrels containing flour, that their appearance is a thing that it 
was not contemplated by the said act of Congress to prevent. That 
it is not a false branding, or an adulteration made by the manufac¬ 
turer or seller, but a natural result liable to happen with the best of 
care, and that its effect is not to wholly destroy the value or nutritive 
qualities of the flour, but only to cheapen it, provided the flour is 
again properly sifted or bolted. 

The court is unable to accept this argument in behalf of the claim¬ 
ants, because it seems to the court that the purpose of the act was to 
prevent the sale of deleterious food stuffs, no matter how they 

18 became such ; and that if a merchant should have in his stock 
flour, or other food product, and be offering the same for sale, 

under names which the public might anticipate guaranteed a good 
quality, and the said food stuffs had become filthy and deleterious bv 
reason of long standing in exposed situations, and had become in¬ 
habited bv worms, insects, and l>eetles, such as shown bv the testi- 
mony in this case as to the four sacks which were examined, the law 
would apply, and such food stuffs would be subject to condemnation 
under Section 10 of the said act. 

Considering the testimony as presented, and the absence of testi¬ 
mony on behalf of the claimants, the court is forced to the conclusion 
that if other sampl&s had been taken and analyzed, their examina¬ 
tion would have showrn similar conditions to those in the four sacks 
actually examined. 

That if they had shown to the contrary, it might be assumed that 
the claimants would have put in evidence to that effect, rather than 
leave the matter to the presumption necessarily arising from the ex¬ 
amination of the samples taken. 

Finding as matter of fact from the evidence that the said several 
sacks of flour are in a filthy condition, under the provisions of said 
act, by reason of the presence of the said worms, insects, and beetles, 

2—2427a 
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in such quantities as shown, and from the condition which they 
have produced in the said Hour, the court is of the opinion that the 
said several sacks of flour now in the warehouse of the claim- 

19 ants should he condemned and destroyed, unless the claim- 
ants shall give bond to dispose of the same in some manner 

not contrary to the provisions of the said act of Congress. 

JOB BARNARD, Justice. 

Decree of Condemnation. 

Filed March 12, 1912. 

******* 

This cause having been heard by the Court alone, the jury having 
l»een waived by counsel for both sides, upon the pleadings and evi¬ 
dence, and after full argument of counsel, and it appearing to the 
Court that the Marshal of the United States in and for the District of 
Columbia has seized, under the libel filed herein, four hundred and 
fortv-seven sacks of ‘‘Princess Flour’’, and seventv-two sacks of 
“Fancy Melba Patent Flour’’, and that the said sacks of flour, and 
each of them were offered for sale in the District of Columbia, and it 
further appearing that the flour contained in said sacks, and each of 
them, consists in part of a filthy animal and vegetable substance, 

It is this 12th day of March A. D. 1912, 

Adjudged, ordered and decreed: That the said sacks of flour, and 
each of them, and the flour therein contained be, and the same are, 
hereby declared to be adulterated within the meaning of the 

20 Act of Congress approved June thirtieth, A. D. 1906. 

And it is further ordered: That the said sacks of flour, and 
each of them, and the flour therein contained, be, and they are 
hereby, condemned. 

And it is further ordered: That the United States Marshal shall 
destrov the said sacks and the flour therein contained. 

And it is further ordered: That the respondents, Harriet T. Galt 
and Ralph L. Galt, co-partners trading under the firm name of Wil¬ 
liam M. Galt & Company, pay all the costs of these proceedings. 

It is provided, however, that upon the said respondents, Harriet T. 
Galt and Ralph L. Galt, co-partners trading under the firm name of 
William M. Galt & Company, paying all the costs of these proceed¬ 
ings, and on or before the 20th day of March A. D. 1912, executing 
and delivering to the said United States a good and sufficient bond 
with surety to be approved bv the Court, in the penal sum of Five 
Thousand Dollars ($5,000.06) conditioned that the said sacks of 
flour, and each of them, and the flour therein contained, shall not be 
sold or in any manner whatever disposed of contrary to the provis¬ 
ions of the said Act of Congress approved June thirtieth, A. D. 1906. 
the said Marshal of the United States shall re-deliver and surrender 
the said flour to the respondents, Harriet T. Galt and Ralph L. Galt, 
co-partners trading under the firm name of William M. Galt & Com¬ 
pany, in lieu of the disposition by destruction as afore- 

21 said. 

By the Court. 


JOB BARNARD, Justice. 


UNITED STATES OF AMERICA. 


11 


From the above decree, the respondents, note an appeal to the 
Court of Appeals of the District of Columbia, and bond for costs is 
fixed at $100.00 or $50.00 cash. 

Done in open Court. 

JOB BARNARD, Justice. 

Memorandum. 

April 4, 1912.—$50. deposited by Respondents in lieu of ''ond on 
appeal. 

Assignments of Error. 

Filed May 7, 1912. 

******* 

The Court erred as follows: 

1. In holding that the libel (as amended), states a cause of 

22 action under the Act of Congress therein mentioned against 
the certain flour, (or any part thereof), therein mentioned 

and descril>ed. 

2. In holding that the said act has application to flour in the 
condition by the said libel described. 

3. In holding that the said flour as in the said libel described, or 
as shown by the testimony, was adulterated within the meaning of 
the said act. 

4. In applying the testimony as to the condition of the four sacks 
of the said flour taken and analyzed by the libellant to the remaining 
other and different sacks thereof. 

5. In holding that, from the testimony as to the condition of the 
said four sacks of the said flour so taken and analyzed bv the libel- 
lant. the condition of the remaining other and different sacks thereof 
might be inferred or determined. 

6. In holding that the invasion of the said flour by, or the pres¬ 
ence therein, of insects of the nature and character, and in the man¬ 
ner, disclosed bv the testimony and found by the Court, rendered 
the said flour adulterated within the meaning of the Act of Congress 
aforesaid. 

7. In passing the decree of condemnation herein. 

8. In not dismissing the libel. 

HENRY E. DAVIS. 

Attorney for W. M. Galt Sc Co., Claimants. 

23 Designation for Transcript on Appeal. 

Filed May 7, 1912. 

******* 

Come now W. M. Galt & Company, claimants in the above-entitled 
matter, by their attorney, and designate the following portions of the 
record to constitute the transcript on their appeal therein:— 
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1. Libel filed September 17, 1909. 

2. Order permitting taking of samples of September 17, 1909. 

3. Answer of claimants filed November 23, 1909. 

4. Order to take samples of February 18, 1910. 

5. Amendment to libel filed December 20, 1911. 

6. Opinion and finding of Court, filed March 1, 1912. 

7. Decree of condemnation of March 12, 1912. 

8. Memorandum of deposit in lieu of bond on appeal. 

9. Assignments of error. 

10. This designation. 

HENRY E. DAVIS, 
Attorney for Claimants. 

Mav 7, 1912. 

4 / * 


24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 23, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 843 District Court, United States 
of America. Libelant vs. Three Hundred and Fiftv Sacks, More or 
Less, of “Princess Flour” and Fifty Sacks, More or Less, of “Fancy 
Melba Patent Flour”, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimonv whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
15th dav of Mav, 1912. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

BvALF. G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2427. Harriet T. Galt et al., &c., appellants, vs. United States of 
America. Court of Appeals, District of Columbia. Filed May 20, 
1912. Henry W. Hodges, clerk. 
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UNITED STATES OF AMERICA, Libellant. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR THE APPELLANTS. 
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Statement of the Case. 

This is an action under the act of Congress of June 30, 
1900, commonly called the Food and Drugs Act. 

The libel prayed the seizure and condemnation of certain 
articles described as 350 sacks of flour, called ‘‘Princess,” and 
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50 other sacks of hour, called “Fancy Melba” (Rec., 2, fols. 

1-2). 

The libel, in paragraph 3 thereof, originally charged that . 
the— 

“said sacks of Hour, and each and every sack thereof, 
are adulterated and misbranded in violation of the 
said act of Congress approved June thirtieth, 1906, 
in that the Hour contained in the said sacks is in a 
filthy condition, and is infested with worms and other 
animal matter, and is so contaminated by the pres¬ 
ence of worms and other animal matter that the said 
Hour is absolutely unfit for human consumption, and, 
therefore, is adulterated and misbranded within the 
meaning and in violation of the said act of Congress, 
approved June thirtieth, 1906 (Rec., 2, fol. 2). 

The other allegations of the libel are to the effect that the 
appellants, in whose possession the Hour was, were engaged 
in the business of selling Hour; that the said sacks of Hour, 
and each of them, were being offered for sale in the District 
of Columbia by the appellants, and that the said sacks of 
Hour were transported to the District of Columbia from with¬ 
out the District, and were in the possession and on the prem¬ 
ises of the appellants “in original unbroken packages'* (Rec., 
2-3). 

The appellants answered the libel, admitting all of the 
allegations thereof, except those of the third paragraph, 
which they denied, and concluding their answer as follows: 

“And further answering the said libel, the said 
claimants say: 

“The libellant has not, in and by its said libel, set 
forth or stated matter showing that the said sacks of 
Hour, or any of them, are adulterated or misbranded 
in violation of the certain act of Congress approved 
June 30, 1906, in the said libel mentioned, and the 
claimants claim the same benefit of this objection as 
though, because thereof, they had formally demurred 
to the said liber' (Rec., 5, fol. 9). 
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After the filing of the answer the libel was amended by 
striking therefrom the original paragraph 3, and substitut¬ 
ing in lieu thereof the following: 

“Your libellant further represents that the said 
sacks of flour-, and each and every one thereof, are 
adulterated within the meaning and intent and in 
violation of the said act of Congress approved June 
thirtieth, A. D. 1906, in that the said flour consists 
in part of a filthy, decomposed and putrid animal and 
vegetable substance” (Rec., 6, fols. 11-12). 

The case went to trial upon the libel as thus amended and 
the answer as though the latter had been made after the 
amendment. 

The trial was by the court without a jury/and the court 
found the libel sustained and condemned the flour accord¬ 
ingly (Rec., 10, fols. 19-20). 

From this action of the court an appeal was duly taken 
and perfected. 

The facts are set forth in the opinion of the court (Rec., 
7-10), and are as follows: 

Under orders of court in that behalf, the United States, 
libellant, and the claimants, appellants, were permitted each 
to take two sacks of flour from each of the two lots de¬ 
scribed—that is to say, two sacks of the “Princess” and two 
sacks of the “Fancy Melba.” The libellant, in accordance 
with these orders, took two sacks from each of the lots and 
had the same analyzed, but it did not appear that the claim¬ 
ants took any or had any analyses made (Rec., 7, fols. 13- 

i4) . 

As a result, according to the testimony, of the 350 sacks of 
“Princess” flour there were 348, and of the “Fancy Melba” 
flour 48, which were neither analyzed nor examined. It is 
upon these 348 and 48 sacks, respectively, only that the de¬ 
cree operates—that is to say, the 4 sacks of the entire 400, 
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which were taken for analysis, were withdrawn from the 
mass, and the decree operates upon the remaining 396 only. 

The result of the examination of the 4 sacks taken by the 
libellant as samples was that the contents of the samples 
showed the presence of worms, insects, and beetles; that in 
addition to the worms, insects, and beetles that had been 
sifted out of the flour there remained in the same cases or 
husks made bv the worms, as well as the excreta from them, 
and there were discovered in the flour a great many weevils 
of the sort defined as the “grain weevil” (Rec., 7-8, fols. 14- 
15). 

These weevils require for full growth and development in 
warm weather six weeks, during which time they pass 
through various stages of existence, finally reaching the 
adult form, and after maturing they may live for several 
months, and possibly for a year: in colder weather a longer 
time is necessary for their growth (Rec., 8, fol. 15). 

The beetles found were of the sort defined as “flour beetle,” 
which comes from a larva or worm and breeds in flour and 
grain. Several of these beetles, in the larva state or in the 
adult state, appeared to be in the samples examined (Rec., 
ibid.). 

The evidence was that the flour was injuriously affected, 
by the presence of such worms, insects, and beetles by reason 
of their feeding on the gluten, and thereby destroying the 
strength and value of the flour and rendering it unfit for 
making bread or other domestic use, even if the foreign filthy 
matter can be sifted out of it (Rec., ibid.). 

From the testimony it was not clear that weevils and bee- 
ties may not come into flour while in storage, without any 
fault of the owner (Rec., 9, fol. 17). 


— 
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n. 

Assignments of Error. 

The court erred as follows: 

1. In holding that the libel (as amended) states a cause 
of action under the act of Congress therein mentioned 
against the certain flour (or any part thereof) therein men¬ 
tioned and described. 

2. Tn holding that the said act has application to flour in 
the condition bv the said libel described. 

3. In holding that the said flour as in the said libel de¬ 
scribed. or as shown by the testimony, was adulterated within 
the meaning of the said act. 

4. In applying the testimony as to the condition of the 

four sacks of the said flour taken and analyzed by the libel- 

«/ «. 

lant to the remaining other and different sacks thereof. 

5. In holding that, from the testimony as to the condition 
of the said four sacks of the said flour so taken and analyzed 
by the libellant, the condition of the remaining other and 
different sacks thereof might be inferred or determined. 

H. In holding that the invasion of the said flour by, or the 

presence therein of, insects of the nature and character and 

in the manner disclosed bv the testimony and found bv the 

«/«/•/ 

court rendered the said flour adulterated within the meaning 
of the act of Congress aforesaid. 

7. In passing the decree of condemnation herein. 

8. In not dismissing the libel. 
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III. 

ARGUMENT. 

The questions of law presented are as follows: 

1. The libel does not state a cause of action under the 
Food and Dings Act aforesaid (Assignments 1 and *2). 

2. The condition of the Hour in question, as described in 
the libel or shown by the testimony, did not constitute adul- 
teration within the meaning of the said act (Assignments 
3 and 6). 

3. The condition of the unexamined and nnanalyzed flour 
in the 398 sacks condemned could not be found or inferred 
from the condition of the flour in the 4 sacks, which only 
were examined and analyzed (Assignments 4 and 5). 

1. The provision of the Food and Drugs Act, under which 
the libel was brought, is as follows: 

“Sec. 7. That for the purposes of this act an article 
shall l>e deemed to be adulterated * * * in the 

case of food * * * 

“Sixth. If it consists in whole or in part of a filthy, 
decomposed, or putrid animal or vegetable substance, 
or any portion of an animal unfit for food, whether 
manufactured or not, or if it is the product of a dis¬ 
eased animal, or one that has died otherwise than by 
slaughter” (34 Stats, at L., 769, 770). 

It was contended by the libellant and considered by the 
court (Rec., 8, fol. 15) that the case rested upon so much of 
the foregoing provision as declares an article of food to be 
adulterated “if it consists in whole or in part of a filthy, de¬ 
composed, or putrid animal or vegetable substance.” 

Section 7 of the act defines adulteration in the cases of 
drugs, confectionery, and food, respectively, as follows: 
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In the case of drugs, (1) if when sold under a recognized 
name, it differs from' the recognized standard of strength, 
quality, or purity, or (2) if its strength or purity fall below 
the professed standard or quality under which it is sold. 

In the case of confectionery, if it contain terra alba, etc., 
“or other ingredients deleterious or detrimental to the 
health,” etc. 

In the case of food, (1) if any substance has been mixed 
or packed with it so as to reduce or lower or injuriously af¬ 
fect its quality or strength; (2) if any substance has been 
substituted wholly or in part for the article; (3) if any val¬ 
uable constituent of the article has been wholly or in part 
abstracted; (4) if it be mixed, colored, etc., in a manner 
whereby damage or imperfection is concealed; (5) if it con¬ 
tain any added poisonous or other added deleterious ingre¬ 
dient, which may render such article injurious to heal h, 
and (6) if it consists in whole or in part of a filthy, decom¬ 
posed, or putrid animal or vegetable substance, etc. (34 Stats, 
tic L., 769, 770). 

It is to be noted that as to drugs, adulteration consists in 
difference from, standard, which means that the article is 
other than what it purports to be in strength, quality, or 
purity: not that it contains anything foreign to its character 
or consists wholly or in part of any other ingredient or c( n- 
stituent not properly part of the article, but only that, in re¬ 
spect of its ingredients or constituents or some of them or 
the composite resulting from their being put together, it is 
not of the character w T hich it professes to be in the particulars 
mentioned; that as to confectionery, adulteration consists in 
its containing something not properly an ingredient or con¬ 
stituent of confectionery, but something added, something 
of which confectionery itself does not consist; and that as to 
food, adulteration consists in (1) mixing or packing wdth it 
some substance injuriously affecting its quality or strength; 
(2) substituting for it some substance wholly or in part; (3) 
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wholly or in part abstracting from it any valuable constitu¬ 
ent; (4) concealing damage or imperfection of the article by 
mixing, coloring, etc.; (5) if it contain any added ingre¬ 
dient rendering it injurious to health, or (0) if it consists in 
whole or in part of a filthy, decomposed, or putrid animal or 
vegetable substance—that is to say, if any ingredient or con¬ 
stituent of the article itself is filthy, decomposed, or putrid: 
not if some such substance not part of the article itself has 
been added to it so as to be found contained within it. 

Throughout these several provisions of the act defining 
adulteration it is obvious that there runs a clear distinction 
between the adulteration which consists in adding to an 
article that which is properly not part of it—that is to say, 
making the article contain something which does not belong 
to it—and the adulteration existing when some part of the 
article itself is not what it ought to l>e—that is to say, when 
some part of the article, whether animal or vegetable, is 
filthy, decomposed, or putrid—not that the article contains a 
substance of that character foreign to its proper ingredients 
or constituents. 

Whether such might have been within the intention of 
Congress, there is certainly in the act nothing denouncing, 
as adulterated, a natural product or substance containing 
only matter entering thereinto in natural and normal course 
and manner and under natural and normal conditions, and 
without human design or purpose or independent or inten¬ 
tional human act. And this is not to deny that the act for¬ 
bids the selling or ottering to sell an article any natural part 
or constituent of which has become filthy, decomposed, or 
putrid, for such is just what the act does forbid. 

Also, it is not every content of an article other than some 
ingredient or constituent of itself that is defined by the act 
to be adulterated —inclusio unius est exclusio alterius —and 
finding as we do in the act some such contents as the act de- 
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dares to constitute adulteration, we may not go beyond the 
limits of the act and import into its purview other contents 
as such. 

Again, when, as in the case of the act under consideration, 
different words are industriously used, they must be given 
the meanings obviously within the contemplation of the legis¬ 
lature; and finding in several parts of the act the word “con¬ 
tain," and only in the one part under immediate considera¬ 
tion the words “consists of it is inevitable that the words 
are used with different meanings and are to be read accord¬ 
ingly. 

By the Standard Dictionary the word “consist” is defined 
as follows: 


“1. To be composed or constituted; made up: fol¬ 
lowed by of. 2. To have as its foundation, substance, 
or nature; be: followed by in. Prepositions: of (to 
indicate the materials or components) ; as, granite 
consists of quartz, feldspar and mica; in (to denote 
the substance or essence) ; as, true charity does not 
consist in almsgiving.” 


By the Century Dictionary the word is defined as follows: 

“3. To abide; rest, be comprised, contained, per¬ 
formed, or expressed: followed by in. 4. To be com¬ 
posed; be made up: followed by o/.” 

By the former dictionary the word “contain” is defined as 
“to have for its contents; hold; enclose; include.” 

And by the latter dictionary the word is defined as 

“to hold within fixed limits; comprehend; comprise; 
include; hold. * * * 3. To comprise, as a writ¬ 

ing; have as contents.” 

Webster’s International Dictionary gives like definitions 
of the two words, and respecting the former says: 
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“The verb ' consist’ is employed chiefly for two pur¬ 
poses, which are marked and distinguished by the 
prepositions used. When we wish to indicate the 
parts which unite to compose a thing, we use of. 
* * * When we wish to indicate the true nature 

of a tiling, or that on which it depends, we use in.” 

It is, of course, conclusively to be presumed that Congress 
in using the words in question used them in their accepted 
meanings, and both these meanings and the discriminating 
provisions themselves of the act in defining adulterations of 
food would seem to make it clear that the provision of the 
act under which the libel was brought is to be considered as 
though it read, “If it” ( i. e., the article itself) “is, in whole or 
in part, filthy, decomposed or putrid.” 

The language of the rest of the paragraph, of which the 
provision is part, puts this beyond possibility of discussion. 
“Any portion of an animal unfit for food, whether manu¬ 
factured or not, or if it is the product of a diseased animal, or 
one that has died otherwise than by slaughter,” is not lan¬ 
guage used of the contents of an article: it is language used 
of an article in respect of its ingredients or constituents. 
Thus read, the whole of the paragraph under consideration 
is consistent throughout in itself, and is in keeping with the 
remainder of the section of which it is part, the object of 
which section is to define, with discrimination, the various 
kinds of adulteration within the meaning of the act. 

The contention herein in this behalf was dealt with by 
the court below as follows: 

“From the testimony it is not clear that weevils 
and beetles may not come into flour while in storage, 
without any fault of the owner, and the argument is 
made that if they are liable to so infest or inhabit 
sacks or barrels containing flour, that their appear¬ 
ance is a thing that it was not contemplated by the 
said act of Congress to prevent. That it is not a false 
branding, or an adulteration made by the manufact- 
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urer or seller, blit a natural result liable to happen 
with the best of care, and that its effect is not to 
wholly destroy the value or nutritive qualities of the 
flour, but only to cheapen it, provided the flour is 
again properly sifted or bolted. 

“The court is unable to accept this argument in 
behalf of the claimants, because it seems to the court 
that the purpose of the act was to prevent the sale of 
deleterious foodstuffs, no matter how they became 
such; and that if a merchant should have in his stock 
flour, or other food product, and be offering the same 
for sale, under names which the public might antici¬ 
pate guaranteed a good quality, and the said food¬ 
stuffs had become filthy and deleterious by reason of 
long standing in exposed situations, and had become 
inhabited by worms, insects, and beetles, such as 
shown by the testimony in this case as to the four 
sacks which were examined, the law would apply, and 
such foodstuffs would be subject to condemnation 
under section 10 of the said act.” 

(Rec., 9, fols. 17-18.) 

But this, it is submitted, involves both a begging of the 
question and a variance. The question, What was “the pur¬ 
pose of the act”? is to be determined by its language; and in¬ 
asmuch as in certain portions the act industriously uses the 
word “deleterious” and from other portions omits it equally 
industriously, it is in accord with principle to say that where 
the word is used “the purpose of the act” was to prevent the 
sale of deleterious foodstuffs, and where it is not used the 
purpose was to prevent the sale of articles of the specifically 
defined character only. For example, “deleteriousness” may 
not of necessity be predicated of a drug simply because it 
differs from a recognized standard; nor may it be predicated 
of confectionery which may contain vinous, malt, or spirit- 
ous liquor, which by the act confectionery may not contain; 
nor may it be predicated of an article merely because it has 
been substituted wholly or in part for another, or of an ar¬ 
ticle any constituent of which, however valuable, may have 
been wholly or in part abstracted: for non constat that the 
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residue may not be perfectly wholesome, if not indeed more 
wholesome than the original article before the abstraction. 
So in the case at bar, the provisions of the act in question do 
not aim at deleteriousness, but at a specific, ascertainable con¬ 
dition, without regard to anything else. 

And that the view of the court below involves a variance 
is clear from the fact that by the libel as amended, and on 
which as amended the trial was had, the charge is specific 
that the flour was, not deleterious, but adulterated, in that it 
consisted in part of a filthy, decomposed, and putrid animal 
and vegetable substance. This and nothing more; wherefore 
consideration of its possible deleteriousness is without the 
ease. 


It is accordingly confidently submitted that the first and 
second errors are well assigned. 

2. The condition of the Hour in question, as described in 
the libel or shown by the testimony, did not constitute adul¬ 
teration within the meaning of the Food and Drugs Act. 

This contention is in great part sustained by what is here¬ 
inbefore stated; it is more fully sustained by a consideration 
of the facts as found by the court. 

As pointed out, the libel charges the Hour in question with 
being adulterated, in that in effect it was in part filthy, de¬ 
composed, and putrid. The facts as found by the court are 
not that any part of the Hour itself was filthy, decomposed, 
or putrid, but that it contained some things that might be 
characterized as at least filthy, namely, worms, insects, bee¬ 
tles, and the husks and excreta of such, and in addition grain 
weevils, a sort of wingless insect; that the beetles at least 
breed in Hour, and that it is not clear that weevils and beetles 
may not come into Hour while in storage without any fault 
of tiie owner. On these facts the court held that the invasion 
of the Hour by, or the presence therein of, insects of the na- 
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ture and character and in the manner disclosed rendered the 
flour adulterated within the meaning of the act. In other 
words, the court held that because the flour contained those 
things it was in itself in substance in part filthy, plainly ig¬ 
noring the distinction in meaning of the words “contain” 
and “consist,” and the clear discrimination with which those 
words are used in the act. It is beside the question to say 
that the sale of flour containing such animals should be pro¬ 
hibited. The case is that the act does not so sav, and that 
the constituency of the flour, in whole or in part, of the sub¬ 
stances specified by the act was not shown. 

Wherefore the third and sixth errors are well assigned. 


3. There was no evidence of the condition of the flour 
actually condemned by the decree. 


As above shown, the sacks of flour in question were 400 in 
number, being in two lots, 350 sacks of one kind and 50 
sacks of another. From each of the two lots two sacks were 
taken, examined and analyzed, and the testimony respecting 
the condition of the flour had exclusive relation to the 4 
sacks thus withdrawn and examined. In this state of case it 
was contended by the appellants that the libel should be 
dismissed, upon the ground that the court was wholly with¬ 
out information as to the condition of the sacks upon which 
only any decree of condemnation would operate. This con¬ 
tention was met by the court below as follows: 

“No proof was ottered by the libellant, or by the 
claimants, as to the condition of the other sacks of 
flour that were seized, except such as might be in¬ 
ferred from the condition of the four sacks analyzed 
by the Government; and counsel for the claimants 
contends that the court is without power to guess at 
their condition, as the four sacks taken may have 
been all that were so affected. 

It appears that the four sacks taken were from 
different locations in the several piles of sacks, and it 
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is argued on behalf of the Government, that all the 
sacks seized were in a position to become affected by 
the dirt and tilth from a stable near by, and that it is 
fair to presume that all the sacks of Hour of the same 
brand and being in the same general neighborhood, 
were all similarly affected by the presence of these 
worms, insects, and beetles. * * * 

“Considering the testimony as presented, and the 
absence of testimony on behalf of the claimants, the 
court is forced to the conclusion that if other sam¬ 
ples had been taken and analyzed, their examination 
would have shown similar conditions to those in the 
four sacks actually examined. 

“That if they had shown to the contrary, it might 
he assumed that the claimants would have put in evi¬ 
dence to that effect, rather than leave the matter to 
the presumption necessarily arising from the exami¬ 
nation of the samples taken.” 

(Rec. 8, fols. 15-16; Rec. 9, fol. 18.) 

Surely the position of the court below is not tenable. 

The proceeding in question had for its object the seizure 
and condemnation of private property. It is a commonplace 
that in such a proceeding the strictest requirements, juris¬ 
dictional and procedural, must he met and complied with, 
and that the place and office of no such requirement can lie 
supplied by presumption. 

Apart from the principle, which is of universal applica¬ 
tion, the authorities are clear that from the condition of the 
contents of one of a number of separate containers, no con¬ 
clusion can be reached, nor inference drawn, as to the con¬ 
dition of the contents of others. 

The analysis of a sample of milk taken from one 
part of the product delivered by the producer at any 
one time, to a single purchaser, will not afford a basis 
for an action for a penalty under the Agricultural 
Law. 

Peo. vs. Wiard, 61 App. Div., 612; affirmed, 
170 N. Y., 590. 
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In a Scottish case a milkman had a contract to 
supply a large amount of milk daily to a hospital, 
which he delivered in 1G cans and poured them all 
into one large receptacle at the hospital. Before they 
were poured out, an inspector took a sample from each 
of a number of cans, and had them analyzed sep¬ 
arately. The Court of Justiciary held that the sam¬ 
ples ought to have been mixed before analysis. 

Telford vs. Fife (1907), Sess. C. (J.), 83, Ct. 
Justiciary. 

A dairy farmer delivered 22 gallons of milk in 
three cans, 2 containing 8 gallons each, and the third 
containing G gallons. The whole contents of the two 
8-gallon cans and four of the 6 gallons in the other 
can were poured into one receptacle. The remain ng 
two gallons of the G-gallon can were poured into a 
second receptacle. An inspector took a sample from 
each vessel for analysis. The contents of the 20 gal¬ 
lon receptacle were found to comply with the law, the 
2 gallons in the second receptacle not. Held, that the 
sample from the 2-gallon receptacle was not a fair 
sample of the G gallon can. 

Crawford vs. Harding (1907), Sess. C. (J.), 
11, Ct. Justiciary. 

“I am clearly of opinion that this appeal must be 
dismissed. The question arises on section 14 of the 
Sale of -Food ami Drugs Act, 1875, which deals in 
very precise and definite language with what has to 
be done by a person who purchases an article for pur¬ 
poses of analysis by a public analyst, and requires 
liim to divide the article into three parts, to be then 
and there separated, and afterwards to deal with the 
three parts in the manner directed in the section. 
The case shows that the appellant, an inspector under 
the act, went to the respondent’s shop and purchased 
six two-penny bottles of camphorated oil; that he 
divided them into three lots of two bottles, sealing 
each lot in a separate bag, and handing one of the 
bags to the respondent and taking away the others, 
one for the public analyst, and one for retention by 
himself. He did not open any of the bottles or mix 
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or divide their contents. I cannot think that such 
a manner of dealing with the bottles purchased was 
a compliance with the requirements of the section. 
If the appellant had bought one bottle only, he would 
have bought one article. It does not matter that it 
is a small article; it would be precisely the same 
whether it were a magnum or a two-penny bottle. 
Six bottles are six articles, and those are required 
to be divided into three parts; here but one of the 
said bottles was divided at all. In my judgment the 
appellant bought six articles and did not divide any 
of them. As he did not divide any of the bottles, 
and each was an article, he did not act in the way 
prescribed by the section.” 

Mason vs. Cowdary (1900), 2 Q. B. 419, per 
Darling, J.; 19 Cox C. C., 536. 

Appellant contracted to deliver milk to a work- 
house, the milk to contain a certain quantity of 
cream. W hile the daily supply, contained in 5 cans, 
was being delivered, the respondent procured a sam¬ 
ple from each of the 5 cans. There being a large 
deficiency of cream in 2 of the samples, the respond¬ 
ent laid two separate informations against the ap¬ 
pellant in respect of those 2 samples. Held, that the 
procuring of each sample was a separate transaction; 
that appellant had committed a separate offense as to 
each can in respect of which an information was laid; 
that the separate informations were properly laid; 
and that appellant was not entitled to give evidence 
as to the other samples, not the subject of either of 
the informations, as it was perfectly clear that those 
samples had nothing to do with the case. 

Fecitt vs. Walsh, L. R. (1891), 2 Q. B., 1804. 

As respects the taking of samples, the only provisions of 
the Food and Drugs Act are as follows: 

“Sec. 3. That the Secretary of the Treasury, the 
Secretary of Agriculture, and the Secretary of Com¬ 
merce and Labor, shall make uniform rules and regu¬ 
lations for carrying out the provisions of this act, 
including the collection and examination of sped- 
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mens of foods and drugs manufactured or offered for 
sale in the District of Columbia, or in any territory 
of the United States, or which shall be offered for 
sale in unbroken packages, in any State other than 
that in which they shall have been respectively 
manufactured or produced,” etc. 

“Sec. 4. That the examinations of specimens of 
foods and drugs shall be made in the Bureau of 
Chemistry of the Department of Agriculture or under 
the direction and supervision of such Bureau, for the 
purpose of determining from such examinations 
whether such articles are adulterated or misbranded 
within the meaning of this act; and if it shall appear 
from any such examination that any of such speci¬ 
mens is adulterated or misbranded within the mean¬ 
ing of this act, the Secretary of Agriculture shall 
cause notice thereof to he given to the party from 
whom such sample was obtained. Any party so noti¬ 
fied shall be given an opportunity to be heard, under 
such rules and regulations as may be prescribed, as 
aforesaid,” etc. 

(34 Stats, at L., 768-9.) 

The relevant regulations made and prescribed in accord¬ 
ance with these provisions are as follows: 


“Regulation 2. Onginal Unbroken Package. 

“The term 'original unbroken package' as used in 
this act is the original package, carton, case, can, 
box, barrel, bottle, phial, or other receptacle put up 
by the manufacturer, to which the lal>el is attached, 
or which may be suitable for the attachment of a 
label, making one complete package of the food or 
drug article. The original package contemplated in¬ 
cludes both the wholesale and the retail package. 

“Regulation 3. Collection of Samples. 

“Samples of unbroken packages shall be collected 
only by authorized agents of the Departmen of 
Agriculture, or by the health, food, or drug oflicer 
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of any State, Territory, or the District of Columbia, 
when commissioned by the Secretary of Agriculture 
for this purpose. 

“Samples may he purchased in the open market, 
and. if in bulk, the marks, brands, or tags upon the 
package, carton, container, wrapper, or accompany¬ 
ing printed or written matter shall be noted. The 
collector shall also note the names of the vendor and 
agent through whom the sale was actually made, to¬ 
gether with the date of the purchase. The collectors 
shall purchase representative samples. 

“A sample taken from hulk goods shall be divided 
into three parts, and each shall be labeled with the 
identifying marks. 

“If a package he less than 4 pounds, or in volume 
less than 2 quarts, three packages shall he purchased, 
when practicable, and the marks and tags upon each 
noted as above. When three samples are purchased, 
one sample shall be delivered to the Bureau of 
Ohemistrv or to such chemist or examiner as mav 

c * 

be designated by the Secretory of Agriculture; the 
second and third samples shall he held under seal by 
the Secretary of Agriculture, who, upon request, shall 
deliver one of such samples to the party from whom 
purchased or to the party guaranteeing such mer¬ 
chandise. 

“When it is impracticable to collect three samples, 
or to divide the sample or samples, the order of de¬ 
livery outlined above shall obtain, and in case there 
is a second sample the Secretary of Agriculture may, 
at his discretion, deliver such sample to parties in¬ 
terested. 

“All samples shall l>e sealed by the collector with 
a seal provided for the purpose.” 

As will be observed the act uses both the words “speci¬ 
men” and “sample,” while the regulations use the word 
“sample” only, from which it is manifest that the act uses 
the word “specimen’’ as the equivalent of “sample.” 
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Bv the Standard Dictionary “specimen” is thus defined: 

“One of a class of persons or things regarded as 
representative of the class; an example; also, a part 
regarded as showing the character or qualities of the 
whole; a sample.” 


Distinguishing between 
thority says: 


“sample” and “specimen” this au- 


“A sample is a portion taken at random out of a 
quantity supposed to be homogeneous, so that the 
qualities found in the sample may reasonably be ex¬ 
pected to be found in the whole; as a sample of 
sugar; a sample of cloth. A specimen is one unit of 
a series, or a fragment of a mass, all of which is 
supposed to possess the same essential qualities, as a 
specimen of coinage, or of architecture, or a specimen 
of quartz. No other unit or portion may be exactly 
like the specimen, while all the rest is supposed to be 
exactly like the sample.” 


The Century Dictionary defines “sample” as follows: 

“A part of anything taken at random out of a large 
quantity and presented for inspection or intended to 
be shown as evidence of the quality of the whole; a 
representafive specimen.’’ 


“Specimen,” it distinguishes as “an illustrative example;” 
and in distinguishing between “specimen” and “sample” it 
states: 


“A specimen is a part of a larger whole employed 
to exhibit the nature or kind of that of which it 
forms a part, without reference to the relative 
quality of individual portions; thus, a cabinet of 
mineralogical specimens exhibits the nature of the 
rocks from which they are broken. A sample is a 
part taken out of a quantity, and implies that the 
quality of the whole is to be judged by it, and not 
rarely that it is to be used as a standard for testing 
the goodness, genuineness or purity of the whole, and 
the like.” 


t 
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According to Webster, “specimen” and “sample” are dis¬ 
tinguished as follows: 

“A specimen is a representative of the class of 
things to which it belongs; as, a specimen of photog¬ 
raphy. A sample is a part of the thing itself, de¬ 
signed to show the quality of the whole; as a sample 
of sugar or of broadcloth.” 

Clearly, therefore, in the case of a given number of sacks 
of Hour, each complete in itself, as in the case at bar, one 
cannot be a “specimen,” in the sense of “sample,” of the 
others; for that a “sample” is part of a quantity supposed 
to be homogeneous, and indicative of the quality of the 
whole or entirety, whereas each of a number of sacks is itself 

1/ 7 

an entirety, and the contents of one sack taken from the 
number can afford no indication of the quality, or even 
character, of the contents of the others, or any of them. 

And it is to be noted that the libel charges that the sacks 
of Hour in question, “and each and every one thereof,” are 
adulterated within the meaning and intent and in violation 
of the act, and, moreover, that “all of the said sacks of flour 
now remain in the possession and on the premises of the 
| appellants j in original unbroken packages,’ 7 thereby treat¬ 
ing each sack as an unbroken package. 

Of necessity, this required proof of the adulteration of 
the contents of “each and every one 77 of the sacks, and evi¬ 
dence as to the contents of one cannot be relied upon, or 
’ even used, as tending to show the quality or character of the 
contents of any other. 

W herefore, the fourth and fifth errors are well assigned. 

For the errors assigned, and each of them, the decree be¬ 
low should be reversed, with directions that the libel be 
dismissed. 

Respectfully submitted, 

HENRY E. DAVIS, 

Attorney for Appellant 
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Assignments of error 1, 2 and 3 relate strictly to the mean¬ 
ing of the word “consist” as it appears in the sixth paragraph 
of section seven of the Food and Drugs Act, approved June 
30, 1906, the amended libel having alleged in the language 
of the act that the said food was adulterated in that it “con- 
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sisted in whole or in part of a filthy, decomposed and putrid 
animal and vegetable substance.’ ? The distinction sought 
to be drawn by the appellant is that even though the court 
below found from the evidence that the food product offered 
for stile was made up in part of certain filthy substances, the 
act did not apply because the product did not consist of the 
filthy substances, but merely contained them. We respect¬ 
fully submit that such a contention is without merit. The 
Food and Drugs Act having been parsed to prevent the sale of 
deleterious food substances, the language quoted was plainly 
used to reach just such conditions as exist in the case at bar, 
where the adulteration was not made by the voluntary addi¬ 
tion of deleterious substances by the vendor, but the filthy 
condition of the product resulted from the improper handling 
and storage of the flour. 

Paragraphs 1, 2, 3, 4 and 5 of section seven of the Food 
and Drugs Act, clearly prohibit the adulteration of food 
products by the addition of various substances for pur¬ 
poses of deception, while paragraph six relates to products 
which contain filthy, decomposed or putrid animal or 
vegetable substances, the prohibition in the last section 
being not against a voluntary addition, but against the ex¬ 
istence of a condition, no matter how caused. 

It is respectfully submitted that even though the bacteria 
which were found in this flour and which the testimony es¬ 
tablished are usually found in the excreta of human beings 
and other warm-blooded animals, together with the worms, 
insects and beetles, and their excreta, cases and husks, are 
not normal constituents of flour, they were constituents of 
the product which appellant was offering for sale as flour. 

But taking, for the purposes of argument, the position ad¬ 
vanced by counsel for the appellant, can it be said that the 
normal constituents of flour are not themselves rendered 
filthy by contact with bacteria of the kind shown, and with 
the worms, beetles and insects and their excreta and remains 
which were found by the court below to be present in the 
flour in question? 
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The definitions found in the various dictionaries which 
are submitted in the brief of appellant support the position 
of the libellant (appellee) that the product offered for sale 
by the appellant consisted, either in whole or in part, of a 
filthy substance in that it was composed and made up, 
among other things, of the excreta and wastes from the in¬ 
sects, beetles and worms. 

Paragraph 0 of section seven of the act has been univers¬ 
ally construed, both by the courts and the Department of 
Agriculture since the passage of the act, to cover cases of 
the kind at bar, most of the decisions in the cases being 
unreported except in “Notices of Judgment” which are pub¬ 
lished by the Department of Agriculture. 

In United States vs. Nine Barrels of Olives, in the United 
States District Court for the Eastern District of Pennsylva¬ 
nia, 179 Fed., 983, where certain olives were condemned lo¬ 
calise of a filthy condition existing by reason of the presence 
of worms and their excreta in the olives, Mr. Justice McPher¬ 
son, in the course of the definition of “filthy” and “decom¬ 
posed”, says: 

“You must bear in mind that these two words 
‘filthy’ and ‘decomposed’ are used in this case before 
us with reference to food, with reference to articles 
that are offered for food, and, therefore, you must 
view’ the evidence in the light of the subject-matter 
tfo wdiich your attention has been directed; because 
it is quite clear that a situation which might justify 
a jury in finding a food w r as decomposed might not 
justify them in finding that some substance was either 
filthy or decomposed. * * * 

“Now’ what have the witnesses said in regard to 
these articles? Were they filthy, regarded as articles 
of food? The point to which the Government di¬ 
rects your attention, and the only point to w T hich the 
Government directs your attention, in that respect, 
is the alleged presence of worms and the excreta 
of worms, which are said to have been found in these 
barrels. What are the facts in that regard? I do 
not intend to go over the evidence at all, or to direct 
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your attention to what any particular witness may 
have said. You have heard the evidence and you 
must determine what the facts were, to what extent 
worms, or the excreta of worms, were found in these 
olives, and, when you have determined this fact, it 
may justify you in finding that you can properly 
regara them as filthy.” 

The language of the statute being plain, we do not deem 
it advisable to follow counsel for appellant in his very 
learned and refined discussion of the meaning of the word 
“consist”, and therefore submit that the first, second and 
third assignments of error are not well founded. 

II. 

The sixth assignment of error as presented in the second 
paragraph of appellant’s brief is apparently based upon a 
misconception of the finding of fact made in the court be¬ 
low, Mr. Justice Barnard having in his opinion (page 10 
of the record) stated his finding in the following language: 

“Finding as matter of fact from the evidence that 
the said several sacks of Hour are in a filthv condition 
under the provisions of said act, by reason of the 
presence of the said worms, insects, and beetles, in 
such quantities as shown, and from the condition 
which they have produced in the said flour; the 
court is of the opinion that the said several sacks 
of flour now’ in the warehouse of the claimants should 
be condemned and destroyed.” 

The finding of fact being that the said sacks of flour 
themselves are in a filthy condition and not that they con¬ 
tained some things which were filthy, we submit that the 
third and sixth errors are without merit. 

III. 

Assignments of error numbers four and five present the 
question of the right of the court below’ to base a finding of 
fact as to the contents of all of the sacks of flour upon an 
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analysis of four of the sacks. The testimony taken in the 
court below not being a part of the record, a discussion of 
all the evidence upon which such finding is made cannot be 
had, but it will suffice to say that the libel alleges that the 
sacks were shipped by two milling companies from two 
certain places, and were all stored under identical conditions 
on the premises of the claimant at 1st and Indiana avenue 
northwest. These facts are admitted by the answer and, 
as pointed out in the opinion of Mr. Justice Barnard, on 
page 8 of the record, testimony was admitted as to the ex¬ 
posed conditions under which the entire number of sacks 
were stored, the proximity of the stable, the dirt and filth 
therefrom, and the general unsanitary conditions surround¬ 
ing all of the sacks at the time of the seizure. Further 
testimony showed that the four sample sacks were taken from 
different locations in the pile of sacks at different times, 
two from the product of each mill, and no contention was, 
or is, made that they were not fairly representative of the 
condition of all of the flour stored under the conditions 
shown. The court below so found as a matter of fact. 
We submit that the sole question presented was whether 
the samples in question were fairly representative of the 
condition of all of the flour, and that this question was one 
of fact to be determined by the court, a jury having been 
waived by the claimant, and that the finding, based upon 
the large amount of oral testimony, ought not to be dis¬ 
turbed upon the record presented here. 

“Sample.-—Both in its legal and popular accepta¬ 
tion, that which is taken out of a large quantity 
as fairly representative of the whole, a part shown 
as a specimen.” 85 Cvc., 791. 

Brown vs. Leach, 107 Mass., 367, a case where testimony 
of witnesses was offered as to forty or fifty spokes selected 
from a large quantity as samples, the court said: 

“Before a small portion of the spokes could be 
used as a sample to characterize the whole lot, it must 
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be made to appear it was a fair sample. This is a 
preliminary question to be decided by the presiding 
judge, and his decision cannot be revised by this 
court, unless he reports all the facts upon which it 
is founded and it clearly appears to be wrong. Lake 
vs. Clark. 97 Mass., 346; Rich vs. Jones, 9 Cush., 
329. It does not appear in this case that the persons 
who selected the small lot of spokes which was 
claimed to be a sample were experts, or competent 
to form an opinion as to the comparative value of the 
lot selected and the remainder of the spokes. The 
presiding judge had a right to reject the testimony 
offered upon the ground that the sample lot was 
not shown to be a fair sample of the whole.” 

Lake vs. Clark, 97 Mass., 346, testimony was offered as 
to onions shipped by the same shippers at a later date from 
the same lot rejected. Chapman, Justice: 

“The plaintiffs offered to show that the onions 
shipped to other parties by the defendant were not 
ripe or properly cured and were bad and worthless. 
But the judge held that in order to make this evi¬ 
dence admissible, it was necessary that it should 
appear that the other had been subject to the same 
conditions as those sold to the plaintiffs, and he found 
there was no evidence of the fact. On that ground, 
he rejected the evidence as to their quality. When 
the admissibility of evidence depends upon the de¬ 
cision of a preliminary fact of this character, the 
preliminary question may be decided by the judge, 
unless, in the exercise of his discretion, he leaves it 
to the jury, and no exception lies to his decision.” 

In the case of Yietti vs. Nesbit, 22 Nev., 390, the ques¬ 
tion involved was as to the amount of moisture to be de¬ 
ducted from certain ore, and the court admitted evidence 
as to the amount contained in ore taken from the same 
ore bed and near where the ore in question came from, 
but in an adjoining mine, and shipped and worked under 
somewhat similar circumstances: 
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“We think this was some evidence upon the ques¬ 
tion in this case, and, consequently, it was admissible. 
* * * The same ruling applies also to the evi¬ 

dence concerning the assays of the battery sam¬ 
ples taken by the plaintiff. His evidence tended to 
show that they had been carefully preserved, and 
had not been tampered with.” 

Tn Commonwealth vs. Kendrick, 147 Mass., 444, and an 
analysis of onlv one bottle of beer was made out of the lot 

t/ XJ 

seized, the court said: 

“To make the testimony competent, it was un¬ 
necessary that the identity of the beer should be con- 

xJ */ 

clusively proven. It was enough, if the judge deemed 
• the evidence sufficient fairlv to establish its identity. 

« t 

Tt then became the duty of the jury to consider the 
testimony, and to give weight to the statement of 
the witness as to the quality of the beer, or not, ac¬ 
cording as they should or should not find that the 
beer was a part of that kept by the defendant. Com¬ 
monwealth vs. Robinson, 146 Mass. 571.’' Com¬ 
monwealth vs. Goodman, 97 Mass., 117; Central Rail¬ 
road vs. Ingram, 97 Ala., 395. 

Tn Stambaugh vs. Smith. 23 Ohio State, 594, where testi¬ 
mony as to coal seams of certain thickness and quality that 
had been discovered mined upon other lands in the vicinity 
and the opinions of witnesses who claimed to have knowl¬ 
edge of the geological structure and formation of the 
neighborhood that coals of like quality and quantity ex¬ 
isted on the lands in question were admitted, the court 
said: 

“We think there is no error in the admission of 
such testimony. It tended to establish the facts for 
which it was offered.” 

This principle, that samples taken from certain large 
quantities may be examined for the purpose of showing 
the condition of the whole, has been recognized for many 
years ih the legislation of this country, notably in the 
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customs laws, where examinations of a certain percentage 
of ca*es of goods is authorized by statute, R. S., sections 
2901, 2939. 

Tn Origet vs. Hedden, 155 U. S., 228-230, a case of ap¬ 
praisement of two importations of a large number of cases of 
lace, the |>oint was made that the appraisers had only ex¬ 
amined certain cases. Mr. Chief Justice Fuller said: 

“The question ‘whether or not these goods in the 
several cases were of the same character as to value’ 
was also excluded. As the question covered both the 
importations and the appraisers examined one case 
of each it was immaterial. If there was a difference 
between the goods in the different ca«es of either 
importation, it is singular that the invoices are not 
set forth in the record. The inference is a reasonable 
one that they showed the goods in each importation 
to be of the same character and value, so that the 
examination of one case would be sufficient for all. 
There is nothing to indicate the contrary.” 

The cases cited by appellant, it will be noted, all relate to 
samples of liquids from separate containers through which 
the contamination or adulteration could not be communi¬ 
cated to other liquids, and in most of the cases the facts 
show affirmativelv that a different condition existed. The 
samples in the case at bar were taken from a pile of porous 
bags, all stored under similar conditions where the same op- 
I>ortiinity for contamination was present. 

An intelligent discussion of People vs. Wiard, 61 Appel¬ 
late Division, 612, cited by appellant, cannot be had, as the 
statute under which the prosecution originated has been 
repealed and is inaccessible, but Mr. Justice McLennon dis¬ 
sented in this case on the ground, “That under the agricul¬ 
tural law, which provided for making a chemical analysis 
of a sample of milk delivered by the producer as one step 
in determining whether such milk has been adulterated, 

it is not necessarv to mix all the milk delivered at one time 
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by the producer and take a sample for such analysis from 
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the whole in order to make said analysis the basis of an ac¬ 
tion to recover the penalty fixed by the statute, but the 
analysis of a sample taken from a single can or package shall 
be a fair sample, and whether or not the sample taken and 
analyzed in this case was a fair sample was a question 
of fact which should have been submitted to the jury.” 

The other cases cited by appellant, though in no way 
analogous to the case at bar, in effect turn upon the ques¬ 
tion of whether the samples taken were fairly representative 
of the product in controversy, and the courts decided merely 
that they were not. 

In Mason vs. Cowdry, 2 Q. B. Div., 419, cited by appellant, 
tne case was decided strictly as to the requirements of the 
statute in dividing the samples, but in the statement of the 
case by the justices of the county of Bedford appears this 
significant statement: 

“There was no evidence whether or not the bottles 
were identical in character or appearance, or whether 
or not the label on all the six bottles bore the name 
of the same chemist.” 

Sections three and four of the act relating to samples 
which are quoted by the appellant have reference to samples 
purchased prior to seizure, and relate more particularly to 
the criminal proceedings under sections one and two of the 
act. Mr. Justice Barnard, in his opinion, refers both to those 
samples and the two sacks taken after seizure in the pending 
case, which is brought under section ten, under the order 
of the court of the 17th day of September, 1909, “for pur¬ 
poses of analysis” (Rec., p. 5). The testimony of the inspec¬ 
tors and analysts in the case covered both lots of samples, 
making four sacks of flour, one of each shipment of flour 
being taken prior to the seizure and one after seizure. The 
flour seized being made up of two separate shipments put 
into sacks for purposes of convenience in handling, the 
flour was treated, both by the Department of Agriculture 
and by the claimant, as two lots of flour, and representative 


samples from each shipment were taken both before and 
after seizure. To contend that upon seizure of a product 
of the kind in question an analysis would have to be 
made of each separate sack would be to render the act not 
only impracticable, but utterly impossible, of enforcement. 
Had the inspectors upon seizure taken the entire pile of 
dour, the procedure would have been open to objection that 
it was confiscation of the property without due process of 
law, as after the analysis the flour would have been unfit for 
use bv the claimant. 

We respectfully submit that the court below did not err 
and that the decree appealed from should l>e affirmed. 

CLARENCE R. WILSON, 

*. r United States Attorney, D. C. 

JOHN LEWIS SMITH, 

Assistant United States Attorney, D. C. 
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